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igests of Recent Opinions 





_fRIMINAL LAW It is pre- 
judicial error for the prosecu- 
tor in his summation to com- 


ment on the failure of the 


a ig defendant to call character 
83-0177 witnesses. 
aaewt-rhe prosecution cannot at- 
INDED§ tack the character or reputa- 
tion of the defendant unless 
ency he first raises the issue. 
ecialty EVIDENCE — While prior con- 
sistent statements of a plain- 
Hanus, § tiff’s witness are not admis- 
ew sible to corroborate his testi- 
—_—__}] mony, such statements may 
=i be relevant and admissible if 
S: they can be established as 
we adoptive admissions of the 
AUS defendant. 
“e? Digested from an opinion by 
oe anderbilt, C. J., rendered Oct 
1955. Supreme Court. State 
momat. D’Ippolito. For appellant— 


———fuarl Kisselman. For respondent 
+George H. Stanger, Pros. 


rneys— é : 
of Police 


re) Defendant, the Chief 
: f Vineland, was convicted of 
THE ae é 
bise swearing. The charge arose 
ut of a raid conducted by de- 


endant and Patrolman Calla- 
ini 


women AS part of the State’s case the 
aeeeate sought to show that there 
as a report made of the raid 



















7 md put in the police depart- 
s file, that the report dis- 
ON bboeared, and that in its place 
. as a report dictated by de- 
ark ndant which omitted some 
faterial facts contained in the 
iginal report. Callavini testi- 
fed to the contents of the 
citeo pginal report but the State’s 
Forts to introduce a copy of 
C0. re original report were thwarted 
rulings that it was “not the 
Fst evidence” and that it was a 
ARK serving declaration by Cal- 
vini and not admissible to cor- 
mm Orate his testimony. 
———4 During the summation the 
a aN . 
1 5-593] PoSecutor said: 
SON I Rabe Rea pou out one 
mnificant factor to you ladies 
yo rd gentlemen, which you have 
ay rard in other criminal cases. | § 
naracter witnesses could have 
N.Y.c. F2n called by the defendant in 
— SO SC 
——_ Fat this point counsel for de- 
CE ridant interrupted and moved 
g ' a mistrial. The trial court 
ry, Fnied a mistrial but instructed 
ters prosecutor to refrain from 
Ss ‘suing this approach. 
Defendant, contending these 
N.J enarks were highly improper 
at «prejudicial, moved for a 
—_—_—§¥#:; trial. His motion was denied 


Ki he appealed. 
Held: In a criminal case, the 
VGEY  Bosecution cannot 
; of the character or repu- 
of the defendant unl] 
defendant himself raises ths 
, N.Y. fue. The rule firmly and u 
"sally established is that 
ution may not  initiall: 
the defendant’s charac- 
( In the instant case defend- 
‘had offered no evidence as 
his character. From his 
to do so no inference 
h eepenener can be draw 
> contrary, he is privile 
- eep the subject neutral. 
; commenting even slightly 
failure of the defend- 
call character witnesses, 
Prosecution was attempting 
could 


fay wi 
oirer evl- 


ess 









ANY 





indirectly what it 
} id directly—attack the de- 
“Cant’s character by inferrin 
tit was bad. 





le no request was made to 
> the jury to disregard th 
k. in the circumstanc 
sent the probability 
ice was so great and 
substantial as to re- 
€ notice of it to be taken, 
1:5-1, and a new trial to 
sTanted. 







TON 
of 


SO 





|of New 


the 
tne | 


The trial court correctly 
refused to permit the copy 
e the original report § as 

of Callavini’s re- 


corroboration 
collection of the events of the 
raid. Prior consistent statements 
of a witness are inadmissible for 
the purpose of corroborating the 
testimony he gives from his 
recollection. Such evidence is 
irrelevant. But such document 
or its alleged true copy would 
relevant here when offered 
n connection with the substi- 
tute report, to show such a re- 
port had in fact existed, that it 
was missing or destroyed and 
that a substitute, omitting cer- 
tain facts, was made for it at 


be 


pute» 


the instance of defendant to 
conform with the facts of his 
sworn testimony. If it was 


shown defendant had knowledge 
of and agreed with the contents 
of the original report, it would 
be admissible as previous state- 
ments or adoptive admissions by 


the defendant by which he 
would be bound. 

Reversed and new trial 
granted. 


Deans Pound, Elliott and 
Turck To Be Honored At 
Federal Bar Luncheon 


The Federal Bar Association 
York, New Jersey and 
Connecticut will present Certi- 
ficates of Merit to Dean Roscoe 
Pound and former Deans Shel- 
den D. Elliott and Charles J 
Turck at its annual Thanks- 
giving Day Luncheon. The lunch- 
eon will be held on Wednesday, 
November 23, at 12:30 at the 
Starlight Roof of the Wald 
Astoria Hotel in New York 

The Hon. Bernard M. Shanley, 
formerly Special Counsel to 
President Eisenhower and now 


Appointments Secretary to the 
President will be the _ guest 
speaker. Mr. Shanley is a part- 
ner in the Newark law firm of 
Shanley & Fisher. 

The presentation to Dean 
Pound will be made by the Hon. 


Bruce Bromley, former Judge of 
the New York Court of Appeals. 
That to Dean Elliott, who was 
Dean of the University of South- 
California Law School and 
is now Director of the Institute 
of Judicial Administration, will 
be presented by Dean Russel K. 
Niles of N. Y. U. Law School 
Dean Turck, who was Dean of 
the University of Kentucky Law 
School and is now President of 
Macalester College will receive 
certificate from Warren E. 
Burger, chief of the civil divi- 
sion of the Department of 
Justice and nominee for the 
Court of Appeals for the District 
of Columbia. 

Reservations for the Lunch- 
eon are $4.50 each and may be 
made through the offices of the 
Association at 1 Wall Street, 
New York 5, N. Y. 


ern 


nis 


General Assignment 
Order Amended 


The Supreme Court has issued 
the following order amending 
the General Assignment Order. 
The change has been occasioned 
by the death of Judge Elmer B. 
Woods. 

SUPREME COURT OF NEW 
JERSEY 

ORDERED that the General 
Assignment Order for the court 
year 1955-56 is amended in the 
following respect: 

LAW DIVISION 
Judge Cafiero 

Assignment Judge in Atlantic, 

Burlington, Cape May, Cum- 

berland, Gloucester and-Salem 


Rules U.S. Government 
Can't Be Sued For 
Bomb Damage 


Los An geles The Federal | 
Governmer cannot be sued 
for damages resulting from | 
atomic bomb detonations ac- 
cording to judge’s ruling. 

Federal Judge William M. 


Byrne ruled that such damages 
do not fall within the area of 
claims in which the Government 
may be made a party to a legal 
action. The ruling was in a suit 
brought by Barthlomae Cor- 
poration. The corporation sought 
$5,000 for damages it claimed 
occurred in 1951 on the Fish 
Creek Ranch, Nev 

“It would appear 
experimental activity 
here is precisely the 
function or duty which Con- 
gress did not intend to be 
actionable under the tort claims 
act,” Judge Byrne ruled. 

Federal officials said that in 
the past Atomic Energy 
Commission paid damage 
claims where court action 
was involved 

The judge 


the 
Lil¢ 


that the 
involved 
type of 


the 
has 
no 


also refused to act 
on a charge of negligence. 

“It necessarily follows that 
acts of subordinates in carrying 
out operations of government 
in accordance with official dir- 
ections cannot be actionable,” 
he said. 


Legal Research Aims and 
Methods Topic For Law 
Deans’ Conference 


Ann Arbor (ACCN)—Over 100 





deans and professors of law 
from some of the top law} 
schools in the U. S. and Canada 


University of 
and Saturday, 
Conference 


gathered at the 
Michigan Friday 
Nov. 4 and 
on Aims and 
Research. 


+ 


5 for the 


According to Prof. Charles W 





Joiner, chairman of the Insti- 
tute committee at the U. M. law 
school, the intention of the 
meeting was to “subject new 
ideas to searching inquiry, and | 
to guide the future efforts of 
men who participated in this] 
conference or who later read its 


proceedings.’ 
Outstanding 


dressed the gro included: 


1p 





Karl N. Li] ro professor 
of law, niversity of Chicago 
who discussed “Social Signifi- 
cance in Legal Problems”; 
Charles B. Nutting, vice chan- 


cellor and professor of law, Uni- 


versity of Pittsburgh, “Research 
for Legislation” Hessel _ E. | 
Yntema, U-M professor of law, 
who, in his address “Looking | 
Out of the Cave,” told what can | 
be discovered by studying the} 
law of distant times and places. 

Others were David F. Cavers, 
associate dean and Fessenden | 
professor of law, Harvard law 
school, ‘Manpower for Re- 
search”; Thorsten Sellin, pro- 


fessor of sociology, University of 
Pennsylvania, “The Law and 
Facts of Human _ Behavior” 
Herbert Wechsler, professor of 











law, Columbia University, who 
discussed “The Legal Scholar 
and the riminal Law”; and| 
Harry Kalven Jr., professor of 
law, University of Chicago, who 


spoke on “Resea 


Process.” 

While most of the men who 
attended the conference were | 
connected with the law schools 
of various universities and col-| 
leges, there were present a few 
practicing lawyers who are es- 
pecially interested in legal re- 
search. 


Methods of Legal | 


speakers who ad- | 


rch on the Trial | 


Taxation of Gains From Sales of Property In 


Connection With Corporate Liquidations — 
The Old Law and The New 





by William M. Feinberg 


| A. The Law in Retrospect 

| In the days when the federal 
|income tax was yet very young, 
| shareholders in closely-held 
| corporations began their quest 
|for tax savings devices. One of 
the first of such devices was 
a corporate liquidation accom- 
panied by a distribution in kind 
of the corporate assets to the 
shareholders, followed by a sale 
of these assets by the share- 
holders to third parties. Al- 
though this type of transaction 
is generally referred to as 
involving the so-called Court 
Holding doctrine, after Comm. 
v. Court Holding Co., 324 U. S. 
331 (1945), close corporations 
and their shareholders were 
achieving these results long 
prior to 1945. Thus, U. S. v. 
Board, 14 F2d 459 (D.Ct. Ky. 
1926) which was concerned with 
this general problem, involved 
a transaction which occurred in 
1918. 

The liquidation and sale de- 
vice was one of at least three 
methods by which a close cor- 
poration could be sold. The same 
end result could also be achieved 
via either a direct sale of its 
assets by the corporation or 
through a sale of the corporate 
stock by the shareholders. How- 
ever, if the corporate assets had 
appreciated in value, a direct 
sale by the corporation would 
usually result in a tax to the 
|corporation and _ subsequently, 
upon a distribution of the sale 








| State Bar To Meet In 
Asbury Park Dec. 9-10 


| The New Jersey State Bar As- 
| sociation will hold its annual 
mid-year meeting Friday and 
Saturday, December 9 and 10, 
in the Berkeley Carteret Hotel. 
Asbury Park, it was announced 
today by Lionel P. Kristeller of 
Newark, Association president. 

Several hundred lawyers from 
all parts of the state are ex- 
pected to attend the mid-year 
meeting, one of two statewide 
| sessions held by the Association 
each year. The annual meeting 
is held each May in Atlantic 
City. 

Activities will commence with 
registration at noon on Friday. 
The first meeting will be a 
forum sponsored by the Asso- 
ciation’s Section on Real Pro- 
perty, Probate and Trust Law, at 
2:30 P. M., under chairmanship 
of Walter Leichter of Union 
City. The Association’s commit- 
tee on federal taxation, under 
chairmanship of David Beck of 
Newark, will cooperate in the 
| prescntation. 

Lawyers with questions for 
| discussion during the forum are 
asked to send them without de- 
lay to Mr. Leichter at 3208 
| Bergenline Avenue, Union City. 

Following the annual dinner 
of the Association’s Junior Sec- 
tion Friday evening, a forum on 
juvenile delinquency will begin 
at 8 P. M. under chairmanship 
of Joseph A. Rafferty of Glen 
Ridge. The conference commit- 
tee idea, proposed new laws re- 
|lating to the juvenile problem, 
}and the lawyer’s role in com- 
| batting juvenile delinquency will 
be among the topics covered. 
| Saturday morning’s agenda 
will be devoted to consideration 
of resolutions and other busi- 
j|ness matters, followed by a 
|luncheon to close the two-day 
| session. 


| 


proceeds to the _ shareholders, 
the latter also would frequently 
realize taxable income. This 
could be true even though the 
distribution to the shareholders 
was often not possible since 
purchasers frequently desired 
certain specific assets and did 
not wish to purchase stock and 
be compelled to resort to a 
dissolution of the corporation 
which they had purchased in 
order to obtain the particular 
assets sought. The “happy 
medium” appeared to be a disso- 
lution of the corporation with 
a liquidating distribution to the 
shareholders in kind. This step 
would be tax free to the dis- 
tributees to the extent of the 
bases of their stock in the cor- 
poration. The distributing cor- 
poration, in turn, would escape 
tax completely. 

The history of the 
Holding type transaction is 
probably not unlike that of 
many other tax savings devices. 
The one significant difference 
from the norm is the fact that 
Congress never sought to close 
this loophole as it did so many 
others. Rather, any restrictions 
qn the use of the device were 
imposed by the Courts. There 
was never, until 1954, any 
section of the law which dealt 
with the _ specific problem. 
Rather, the Courts before which 
the question arose attempted to 
determine whether the seliing 
corporation realized taxable in- 
come under the terms of the 
broad Sec. 22(a) of the 1939 Code 


Court 


(or its predecessors). Regulation 
118 §39.22(a)-20 which, except 
for number, remained practi- 


cally unchanged since 1918, was 
frequently stressed. Hellenbush 
v. Comm., 65 F2d 902 (CCA 6 
1933). This regulation reads as 
follows. 
“Gross income of 
tion in liquidation. When a 
corporation is dissolved, its 
affairs are usually wound up 
by a receiver or trustees in 
dissolution. The corporate ex- 
istence is continued for the 
purpose -of liquidating the 
assets and paying the debts, 
and such receiver or trustees 
stand in the stead of the 
corporation for such purposes. 
(See sections 274 and 298.) 
Any sales of property by them 


corpora- 


are to be treated as if made 
by the corporation for the 
purpose of ascertaining the 


gain or loss. No gain or loss is 
realized by a corporation from 
the mere distribution of its 
assets in kind in partial or 
complete liquidation, however 
they may have appreciated or 
depreciated in value since 
their acquisition. *** ” 
Thus, the courts, armed with 
a broad statutory definition of 
income and a broad regulation 
concerning income of corpora- 
tions in liquidation, attempted 
to deal with each case on the 
basis of its own peculiar facts. 
The problem was always to de- 
termine who had sold the cor- 
porate assets: the corporation 
or its shareholders. Frequently 
a heavy tax consequence de- 
pended upon the conclusion at 
which the Court arrived. Over 
a period of approximately thirty- 
five years a host of cases on 
the subject were decided. In 
reading a few of these cases in 
their chronoligical sequence, 
one can see the tax sophistica- 
tion of both the courts and tax- 





(Continued on page 5, col. a) 
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DIGESTS OF RECENT OPINIONS... ° 


PRIVILEGE — Acts and state-;that the evidence disclosed 
ments in the course of and|Golden had sought illegal pre- 
relevant to a quasi-judicial] ferences from others and that 
proceeding are absolutely pri-| the permission to transfer its 
vileged and cannot form the/ source of supply should there- 
basis of an action for libel or | fore be denied. 
for malicious interference with Plaintiff then filed the pre- 
one’s business. sent suit for damages sounding 

MALICIOUS PROSECUTION —jin (1) libel and (2) 
While quasi-judicial proceed- | interference with its business 
ings are absolutely privileged based on the petitions filed in 
an action for malicious prose-| the milk industry office. 
cution by such _ proceeding | complaint did not charge mali- 
may lie. cious prosecution. On defend- 


Digested from an opinion by 
Jacobs, J., rendered Oct. 31, 1955. 
Supreme Court. Rainiers v. Rar- 
itan. For, appellant—Robert G. 
Howell. Ror respondents — Ed- | 
ward W. Currie 

In November 1953, Golden | , 
Dairy filed an application with | tiff appealed. 
the Office of Milk Industry for | Held: The public policy that 
permission to transfer its source | individuals and businesses should 
of supply from defendant Rari-|be free to enjoy their reputa- | 
tan Valley Farms to plaintiff.| tions unimpaired by false and |} 
While that application was pend- | defamatory attacks gives way to] 
ing defendants filed a verified|a counter policy of paramount | 
petition with the Director of{ public interest that in certain 
Milk Industry charging that/situations persons be permitted 
Golden had entered into anj}to speak or write freely without 
illegal agreement with plaintiff, restraint of possible ensuing 
to purchase milk from plaintiff} defamation action. In __ thes¢ 
at 2c per quart below the mini-| situations the courts recognize 
mum prices fixed by the Direc-|a privilege which may be abso- 
lute or qualified; the difference 





dismissed, the court holding that 


a 





ants were material and rele- 
| vant part of a quasi-judicial 
proceeding and by reason there- 
of absolutely privileged. Plain- 


affords protection only if there 
is no ill motive or malice in fact 
| Judicial proceedings are ac- 
corded the absolute privilege or 
immunity as to utterances made 
jin the course thereof and hav- 


tor. The petitions asked for an | 

investigation and hearing. lis that the absolute privilege 
After hearing the director!affords complete protection 

found petitioners had not 3 poe the qualified priviiege 


tablished their case by a pre- 
ponderance of the evidence, but 





0 ling some relation thereto. It 

(1) lhas been held this absolute 
|privilege applies even in the 

latest rate jabsence of actual authority to 


{act so long as there was “color- 
'able jurisdiction”. 
In the instant matter there 
lis no question the Director had 
at least colorable jurisdiction to 
entertain and determine the 
| proceedings initiated by defend- 
ants, and that the proceedings 
were “quasi-judicial”. 

Although there is some divers- 
jity of opinion, most courts re- 


perannum 





Funds Insured up to $10,000 
by U. S. Govt. Instrumentality 


Transactions may be handled by mail 
FREE PARKING at Kinney Garage 


Your account or inquiry invited cognize that the considerations 
underlying the grant of the 

MOHAWK | absolute privilege in judicial 
|proceedings are equally appli- 
| 


cable to quasi-judicial proceed- 
ings of the nature here involved 
and this court agrees. 

Plaintiff argues the privilege 
should be qualified, rather than 


SAVINGS and Loan Assn. 

40 COMMERCE ST., NEWARK 2, N. J. 
Mitchell 2-3650 : 

Philip Klein, President , | 






















NATIONAL Surety CORPORATION 
Specializing in the Execution of 
Fiduciary and Court Bonds 


744 BROAD STREET, NEWARK  MaArket 4-0950 

















malicious | 
The) 


ants’ motion the complaint was | 


the acts charged against defend- | 


| absolute, but the cases relied 
}on were not cases involving 
quasi-judicial proceedings, as 
here, but rather cases falling 
| within the many adjudications 
| that communications to law en- 
|}forcement officials are quali- 
| fiedly privileged. 

The trial court properly held 





that defendants’ statements | 
| were absolutely privileged and | 
}could not be the basis of a 
libel action. And, the policy 


| which makes such acts or state- 
|ments absolutely privileged can- 
not be circumvented by attempt- | 
ing to allege them, under a} 
| different label, as malicious in- | 
terference with business. 

However, an action of mali-| 
cious prosecution, which by its | 
severe restrictions gives due re- 
cognition to the counter policy | 
in favor of free access to ju- 


|dicial and quasi-judicial bodies, | 


may be invoked. If defendants | 
- si 4 | 
with malice and without pro- | 
bable cause filed false accusa- | 


tions resulting in special injury | 
to plaintiff, then it can main- 
tain an action for malicious 
prosecution 

Remanded for amendment of | 
the complaint and further pro- | 
ceedings accordingly. 


FALSE PRETENSES — Repre- 
sentations alleged to be false | 
and to constitute the basis | 
for the crime of obtainin;;| 
money by false pretenses must | 
be of something which was| 
untrue at the time and made} 
with intent to cheat and| 
defraud. 

—A representation that one is} 
the owner of land does not 
necessarily imply ownership | 
in fee simple or that the land 
is unencumbered. 

Digested from an opinion by 
Freund, J. A. D., rendered Nov. 2, | 
1955. Appellate Div. State v. 
Mitchell. For appellant—Walter | 
S. Keown. For the _ State 
Robert Burk Johnson. | 

Defendant Mitchell was con- 
victed of obtaining money under 
false pretenses and appeals. 

Defendant and his brothers 
were engaged in developing a 
tract and in building homes 
thereon. In Oct. 1953 the com- 
plaining witness, Yanusis, spoke 
to defendant about acquiring lot 
+3 and having a home built 
thereon. Yanusis testified that 
defendant said he owned the lot 
and at other times had said 
“the company” owns ‘the land. 
Defendant and his brothers 
were doing business under the 
corporate name of Mitchell 
Bros., Inc. Yanusis gave defend- 
ant a check for $3000 and re- 
quested a deed for the lot. About 
a week later, a building contract 
was entered into between Ya- 
nusis and his wife ‘as owners” 
and Mitchell Bros., Inc. as “con- 
tractor’, at which time Yanusis 
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| Emuryan 


gave defendant an additional 
$2000. Defendant testified that 
in such contracts he always re- 
ferred to the buyer as “owner” 
because he regarded him as 
having an interest in the land 
by virtue of his deposit. In 
December the cellar was dug but 
no further work was. done 
until spring. The development 
ran into financial difficulties 
and when. in the spring, Yanu- 
sis again demanded a deed. de- 








| 


|fendant told him he would have | 


to pay $1000 to one Emuryan to} 
release the lot. | 

In August 1953, Mitchell 7 

$14.000 had agreed that 
would hold title to} 
the entire tract “as security” for | 
the loan, that $1000 per month | 
was to be repaid or that any | 
lot would be released on pay- | 
ment of $1000. At the time of | 
the contract with Yanusis, the 
agreement with Emuryan was 
not in default. 

The indictment charged that 
Mitchell, intending to cheat and 
defraud Yanusis, falsely repre- 
sented “that he was the owner 
in fee simple” of the lot and 
that “the title of himself was 
unencumbered by mortgage or 


of 





| vitation 
| distinguished New Jersey editor, 


| Mitchell 
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Camden Editor To Participate in Second 
Bar-Press Conference 





Trenton—The second in a 
series of unprecedented con- 
ferences between representatives 
of the New Jersey Press and 
legal profession was announced 
today as scheduled for Tuesday 
evening, November 15, 1955 in 
Camden, N. J. (Kenney’s Rest- 
aurant, 531 Market St.) Guest 
of honor at this session will be 
Miss Jane A. Stretch, Editor of 
the Camden Courier-Post. 

Harry Green, Chairman of the 
Public Relations Committee of 
the New Jersey State Bar As- 
sociation, said: 

“The acceptance 
by Miss 


in- 
a 


of our 
Stretcn, 


demonstrates the widespread 
interest in this unusual effort to 
see how the Press and Bar may 
work together in an organized 
manner in the public behalf.” 
“Our initial conference with 
Mr. Lloyd M. Felmly, Editor of 








other lien or claim” whereas 
“was not the owner in 
fee simple or otherwise.” 

Held: The indictment charges 
Mitchell with two false state- 
ments: (1) that he was the 
owner in fee simple and (2) that 
his title was unencumbered 

There is no testimony that 
Mitchell said he owned the lot in 
Accord- 


fee simple as charged. 

ingly the proofs do not support 
this charge. The state argues 
that any representation of 
ownership necessarily implies 
ownership “in fee simple”. The 


court does not agree. The agree- 
ment with Emuryan was in the 
nature of a mortgage, under 
which equitable ownership re- 
mained in defendant or his 
company. It is not, therefore, 
shown that Mitchell or his 
company did not “own” the 
property in one common mean- 
ing of the term. 

As to the second charge, there 
is no proof Mitchell ever made 
any representation that the 
property was unencumbered 
Yanusis may have believed so, 
but this is not proof of a false 
representation. 

Even had Mitchell made the 
misrepresentations charged, 
there is no proof he did so 
“intending to cheat and de- 
fraud”. At the time he accepted 
the money his company was not 
in default to Emuryan and 
could have recovered title to any 
lot on payment of $1000. It ap- 
pears he intended to build the 
house for he had the excavation 
done and paid for it. The fact 
that later financial difficulties 
occurred and he failed to give 
Yanusis a deed or return the 
money has no effect on his in- 
tent when he accepted the 
money. 

Since the State did not prove 
the charges of the indictment, 
the conviction must be reversed. 


the Newark Evening News ;¢ 
October 4, 1955 was a fruit; 
and provocative meeting 
which it became apparent 
there is much that can 
must be done to safeguard th 
mutual freedoms of journalis, 
and the legal profession in N: 


Jersey. 

“We look forward to 
equally informative and I 
off-the-record dinner conf 





ence with Miss Stretch. 
specific suggestions have ; 
ready emerged to which we y 
add the views of Miss Stretc 
and press spokesmen with who: 
we will meet in the next 
months. 

“We 
start 


an exceé 
now cert 


are off to 
and I am 
that we will come up with cor. 
crete results of lasting bene; 
to the people of New Jerse 





Construes Coverage of 
Automobile Liability 
Policy 





Where the owner of an < 
mobile gave permission to 
son and a friend of the s¢ 
use the automobile to go t 
movies without specifying 
should drive, and the aut 
bile was involved in a col 
while the son’s friend was 
ing, the friend was an addition 
assured within the provision 
a liability policy that the 
“assured” includes any p 
using the automobile 
named = assured’s  permi 
this was the holding in 
land Casualty Compan, 
Marshbank et al., United S: 
Court of Appeals for the T 
Circuit, no. 11594, opinior 
Judge Maris, filed Octobe 
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LEADING AUTHORITIES! 





NEGLIGENCE LAW IN 
THE ATLANTIC STATES 
By HARVEY G. STEVENSON 


The complete up-to-date negligence 
law of New Jersey plus added dis- 





|Inc.. in consideration of a loan | cussions and decisions of the nine | 


other jurisdictions in the Atlantic | 
Reporter. | 
Proven to be an authoritative text that 
answers quickly day-to-day questions 
of liability or non-liability in 
“accident cases”. 


Already cited by the New Jersey Courts 


3 VOLUMES — $50.00 


MODERN TRIALS 
By MELVIN M. BELL! 


A NEW APPROACH tha: 


Revolutionary! 


A Work on Demonstrative Evidencé 


and Practical Trial Techniques 





Illustrated with the actual 
pictures, X-Rays and diagrams 
author has successfully use¢ 


3 VOLUMES — $60.00 
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DIGESTS OF RECENT OPINIONS 


NEGLIGENCE MUNICIPAL 
LAW —N. J. S. A. 18:5-50.4 
gives a teacher a right of in- 
demnification against a Board 
of Education which may be 
asserted by the teacher but 
creates no new cause of action 
against a Board in favor of 
the injured person or assert- 
able by the injured person. 

WITNESSES—It is error for the 
trial court to disqualify child- 
ren from testifying on the 
ground they are too young 
without making real investi- 
gation as to their mental 
capacity and moral responsi- 
bility. 

TRIAL—The trial court may 
comment on the evidence pro- 
vided the right is exercised 
to assist the jury and not to 
control its findings. 

—The trial court may not, in 
commenting on the evidence, 
exert a prejudicial influence 
on the jury or give instruc- 
tions having no basis in the 
evidence. 

Digested from an opinion by 
soldmann, S. J. A. D., rendered 
Nov. 2, 1955. Appellate Div. Hare 
y. Pennell et al. For appellants 
—Horace G. Brown (Brown, 
Connery, Kulp & Wille, attys.). 

respondents Sidney P. 

McCord, Jr. (Starr, Summerill & 

Davis, attys.). 

The infant plaintiff w 

ured on March 24, 1953 





as in- 


in the 


J pre-primer class of Delair Pub- 


School when a classmate 
struck him in the left eye with 
a pair of scissors. Defendant 
Pennell was the teacher in 
harge of the class Plaintiffs 
ed the Board of Education in 

counts alleging active 
wrongdoing, the in 

counts based on his negli- 
gence, and the Board of Educa- 
tion again in two counts alleg- 
ing the right of indemnification 
r negligence of the teacher 
inder N. J. S. A. 18:5-50.4. The 
ard moved for summary judg- 
nt. Plaintiffs’ counsel con- 
sented to dismissal of the counts 
harging active wrongdoing and 
the court dismissed the counts 
aleging the right of indemnifi- 
ation. The trial resulted in a 
Plaintiffs 
al from the judgment on 
verdict and from the dis- 
il of the complaint against 
the Board. 
At the trial, the court, 
and perfunctory inquiry 
voir dire disqualified the 
fant plaintiff and five of his 
mates aged from 71% to 81. 
from testifying on the 
nd they were too young to 
to something that had 
‘red 22 months earlier and 
wuld be untrustworthy because 
i their susceptibilities. 
In the charge the court said 
ae plaintiffs could sue the other 


teacher 


t3 WE 


app 
*"p 


after 





or anyone, and that anyone can 
sue anybody. The court con- 
tinued: 

“This case is very close as 
to whether or not I should let 
it go to you at all, whether 
there is any evidence here of 
negligence on the part of Mrs. 
Pennell; there is no direct evi- 
dence, but we have to take in- 
ferences; 

“|. .I1 am going to be the 
thirteenth 


juror in this case, 
and I don’t know what I will 
do with it, regardless of what 
you ladies and gentlemen do; 
but we will cross that bridge 
when we come to it.” 
Held: N. J. S. A. 18:5-50.4 re- 
quires boards of education to 
save harmless teachers from 





financial loss arising out of any 
claim or judgment by reason of | 
acts resulting in accidental | 
bodily injury to any student} 
provided such teacher was at | 
the time of the injury acting 
in the discharge of his duties | 
within the scope of his employ- 
ment. It does not create a new 
cause of action against a 
board of education in favor of 
an injured person. The benefits 
of the statute are reserved to 
the teachers and certain other 
employees and may be asserted 
by them by way of thirty party 
complaint under RR. 4:14-1. 
But there is nothing in the Rules 
or decisions to the effect that | 
a defendant may be forced to 
file such a complaint or that 
the plaintiff in the original pro- 
ceeding may, in effect, file it 
for the defendant by stating a 
claim such as here attempted. 


determinat 


mate an opinion is not without | 
qualification. It may be exer-| 
cised provided the purpose is to} 
assist and not control the jury’s 
findings. The first comment} 
quoted goes far—perhaps too far | 
—in itself. But, when considered 
in connection with the second 
portion, which in effect was! 
a veiled threat to overrule the! 
jury’s verdict, the trial judge 
exceeded his right of comment. 
This reemphasis of his impres- 
sions, on top of his implied re- 
flection on plaintiffs’ good faith, 
tended to exert a prejudicial in- 
fluence. 

It was also prejudicial for the 
trial judge to discuss in his 
charge the reasons why he had 


not permitted the infants to 
testify and to inject his con- 
cepts which were unsupported 


by any evidence whatsoever. An 
instruction which has no basis 
in the evidence is ordinarily un- 
supportable 

Reversed as to Pennell. 
NEMPLOYMENT COMPENSA- 
TION—One who is not an 
employer at the time of pur- 
chase of the business of an- 
other does not by such pur- 
chase become a subject em- 
ployer under N. J. S. 43:21-19 
(h)(2) though the seller was 
at the time a subject employer. 


U 






Digested from an opinion by 
Wachenfeld, J., rendered Oct. 
31, 1955. Supreme Court. Hatter- 
sley v. Div. of Emp. Security. 
For appellants—Howard F. Cas- 
selman (Riker, Emery & Danzig, 
attys.). For respondent—Herman 
D. Ringle 

Petitioners appealed from a 


ion that they are an 


R.R. 4:31-2 permits joinder Of| employer subject to the pro- 
multiple claims available to a! visions of the Unemployment 
plaintiff but does not contem-| Compensation Law. . 

plate he may assert not only| Appellant is a_ partnership 
his claims but the claims Of|composed of August Hattersley 
others as well. The complaint | and his two sons. At no time has 
was properly dismissed as t0|jt had 4 or more employees for 


the Board. 

The law fixes no precise age 
at which children are absolutely 
excluded from testifying. Child- 
ren are admissible as witnesses 
if they are adjudged to possess 
mental capacity and moral re- 
sponsibility. The adjudication is 


a period of 20 weeks so as to be 
constituted an employer under 
subparagraph (1) of N. J. S. A. 
43:21-19(h). The Unemployment 
Compensation Division held ap- 
pellant was subject employer 
by virtue of subparagraph (2) of 








sada N. J. S. A.43:21-19(h) — since 
to be made on a preliminary] Ayeust Hattersley had on Feb. 
examination by the trial court|15 1959 acquired the business 
as to their competency. While} of Fuller Tool & Manufacturing 
the adjudication of the trial/Co a subject employer. 
court as to competency of an| Aypoyst Hattersley had. until 


infant to testify will not be set} 


aside unless it is plainly shown 
to have been made without evi- 
dence to support it, such is the 
case here. The trial court here 
disqualified the witnesses on the 
sole ground they were too young 


| iness 


1950, been an employee and had 





never been an employer. When 
|he lost his employment he, cn 
Feb. 15, 1950, purchased the bus- 


of William Tobia 
| Angelo Coccaro t/a Fuller Tool 


| . 
|& Manufacturing Co., and went 





without making any real in-| into business for himself. About 
vestigation into their mental|g weeks later his son Harold 
capacity or moral responsibility| pecame a full time employee 
and on a basis not supported in|anq in January 1951 his son 
the record. His action was ar-| Roy became an employee. On 


bitrary and prejudicial. 
The right of the court to com- 
ment on the evidence and inti- 








| THROUGHOUT 
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TITLE INSURANCE 





NEW JERSEY REALTY 


TITLE INSURANCE CO. 


NEWARK 
TRENTON @ HACKENSACK e CAMDEN 
NEW BRUNSWICK e FREEHOLD 


NEW JERSEY 


| Jan. 1, 1953 the father and sons 
{formed the partnership which 
lis the appellant here. 






| Held: N. J. S. A. 43:21-19 (h) 
es provides that “employer” 
| means: y employing unit 
| which acquired the organization. 
| trade or business, or substan- 
| tially all of the assets thereof, 


|of another which at the time 
!of such acquisition was an em- 
ployer subject to this chapter; 


| The statute does not endow 
| the purchaser of a business with 
the “employer” status of his 
predecessor unless the purchaser 
is himself an “employing unit”. 
An “employing unit” is defined 
by subsection as one who 


(oO) 


|has “in its employ one or more 


individuals performing services 


|for it within this state.” 











On the undisputed facts, Au- 


|gust Hattersley did not on Feb. 


15, 1950, the date of the pur- 
chase of the business, have any- 
one in his employ. Hence he 
was not an “employing unit” 
under the Law and consequently 
the provisions of subsection 19 
(h)(2) are not applicable, since 
that section applies only to an 
“employing unit”. 
Reversed. 


DECLARATORY JUDGMENTS— 
A proceeding for a declaratory 
judgment in the Appellate 
Division under R.R. 4:88-10 as 
to the validity of an agency 
rule cannot be maintained by 
‘Une. who is subjected to no 
injury thereby, actual or pros- 
pective. 


—A petitioner in a proceeding 
under R.R. 4:88-10 must es- 
tablish by admissions in the 
pleadings or by proof under 
R.R. 4:88-11 that he is ad- 
versely affected by the agency 
rule complained of. 


Digested from an opinion by 
Clapp, S. J. A. D., rendered Nov. 
2, 1955. Appellate Div. Wagner 
v. Ligham. For petitioners—Saul 
A. Wittes. For defendant—Tho- 
mas L. Franklin. 

Petitioners instituted this pro- 
ceeding in the Appellate Divi- 
sion under R.R. 4:88-10 for a 
declaratory judgment as to the 





Gambrell Completes 
Flying Tour of 
Alaska 


Chicago—E. Smythe Gambrell 
of Atlanta, Ga., president of the 
American Bar Association, has 
made a week-long flying tour 
of Alaska. His itinerary included 
Juneau, Fairbanks, Anchorage, 
Nome and Point Barrow, and he 
traveled over 8,000 miles before 
completing the tour November 7. 


Gambrell is the first ABA 
president in many years to visit 
Alaska. He met with lawyers 
and bar organizations in the 
various cities he visited. The 
lawyers of the territory recently 
formed the Alaska Bar Associa- 
tion which is now represented 
in the American Bar Association 
House of Delegates. 


The Alaskan tour is part of an 


lextensive speaking schedule 


validity of some 22 rules pro- |} 


mulgated by the State Rent 
Control Director. The case is 


before the court on petition and : 
| and Puerto Rico. 


answer, but without proofs. 
There is no allegation that any 
of these rules subject the peti- 
tioners to injury. 

Held: The settled policy of 
the law is to refuse an ad- 
visory opinion and to refrain 
from functioning in the abstract. 
This applies to proceedings un- 
der R.R. 4:88-10 to nullify an 
agency rule as well as to actions 
in trial courts under the Uniform 
Declaratory Judgments Act. The 
petitioner in such proceedings 
must establish either through 
admissions in the pleadings or 
by proof under R.R. 4:88-11 that 
he is adversely affected by the 
agency rule complained of. 


which will take the American 
Bar president to most of the 
states in the U. S. during the 
coming year, and also to Hawaii 








ing might be instituted by a 
petitioner threatened with in- 
jury by an agency rule, clearly 
such right does not accrue on 
mere adoption of the agency 
rule where the petitioner is sub- 


jected to no injury, actual or 
prospective. 
In the instant case there is 


no way of knowing the effect, 
if any, which these rules have 
on petitioners. Unless within 
two weeks petitioners move for 
the taking of proofs under R.R. 
4:88-11 in order to establish that 
they are injuriously affected by 
the rules attacked, this pro- 





While possibly such proceed-! ceeding will be dismissed. 
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‘STATEMENT OF PRINCIPLES 


THE FIDUCIARY CONCEPT IS BROAD but 
there is one relationship which a corporate 
fiduciary cannot undertake—the relationship be- 
tween attorney and client. 


The “Statement of Principles Applicable to 
Corporate Fiduciaries and Members of the Bar” 
which has been operative since 1933, when it was 
approved by New Jersey bankers’ and lawyers’ 
associations, emphasizes this situation. 


The drafting of legal instruments is the lawyer's 
business. The Fidelity Union Trust Company has 
had long experience in its field—the management 
and planning of estate business and investments. 
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FERMENT IN JUDICIAL ADMINISTRATION 


Not since the period following the adoption of the Field 
Code in New York in 1848 has so much attention been paid to 
procedure in, and administration of, the Federal and state courts 
as we have seen in the past twenty years. The main impetus came 
from the Congressional Act of 1934 authorizing the 
Court to undertake the work which led to the promulgation in 
1938 of the Rules of Civil Procedure which worked well enough in 
the first decade to commend themselves to other jurisdictions, 
including our own. Later followed the Federal Rules of Criminal 
Frocedure which have also influenced the molding of the com- 
parable area in some states. 





Despite procedural improvements designed to simplify and 
expedite the attainment of just dispositions, the Federal Courts 
still have a “backlog” problem of serious proportions described 
in the New York Times of October 30, 1955 with the observation 
that “This annoys litigants and brings reproach upon the courts.” 
On the autonomy of Federal judges and the tendency of some 


"Annual Legal Checkup’ | 
Program Advanced 
By Bar Assn. 


Chicago (ACCN) — The State 
Bar of Michigan is initiating 
something new in bar public 
relations, according to the Am- 
erican Bar Assn. Coordinator. It 
plans an educational campaign 
among lawyers and the public 
to teach the value of an “Annual 
Legal Checkup” of legal affairs. 

The idea is simply an adapta- 
tion to law of the traditional 
concept of periodic checkups in 
such fields as health and busi- 
ness. It would embrace any and 
all phases of law affecting a 
family or a business—including 
contracts, wills, trusts and the 
like. 

In the first phase, the program 
will be to acquaint the profes- 
sion with the various areas of 
law in which the checkup should 
be applied. This will be accomp- 
lished by a series of articles in 
the Michigan State Bar Journal. 

The second phase will be to 


acquaint the public with the 
benefits of regular review of 
legal affairs. A question-and- 


|answer form of brochure is be- 


Supreme | 


ing developed. 
The Michigan Bar public re- 
lations committee, in a recent 


|} report, stated in part: 


| 


| 


} 
| 


| 


towards extra-judicial diversions during normal court hours in| 
unnamed districts, it is suggested “that indolent judges might | 


put on a little more steam if more public interest was displayed 
in causes and cures of the court time-lags that often defeat 
the ends of justice’. The writer pays his respects to the bar 
in a sentence exhibiting exaggerated literary license: “One of 
the basic causes of backlogs, all lawyers acknowledge, is lawyers”, 
citing as an illustration delays by defense counsel. 


Most of the weaknesses referred to have been eliminated 


from the New Jersey Courts and yet concern has been expressed | 


in authoritative quarters that a backlog is building up 


If it continues to grow notwithstanding the remedial 


ai 


measures | 


again. | 


which have been taken through District Court and County Court | 
legislation, the cause in this state will be the pace of litigation, | 


not the indolence of judges or counsel, of whom little more 
can reasonably be asked. The progressive increase in the number 


of actions filed in the Federal Courts in recent years has only | 


aggravated an unhappy calendar condition traceable to years | 
of undermanned and underpaid courts in relation to which 
Congress has occasionally been successfully prodded to grant 


some relief. 


These problems of judicial administration have been receiving 
intensive investigation in New York. The press has carried 
numerous accounts of studies and recommendations by com- 
mittees. One of the most interesting developments was reported 
on page 1 of the November 3 issue of this Journal. Twenty judges, 
17 active and 3 retired, submitted recommendations including 
two which particularly deserve comment. The first proposed 
elimination of jury trials in civil cases. To last week’s editorial 
on the fundamental concepts of the jury system in Anglo- 
American law need be added only that even in England, with 
great public confidence in the appointed judges, jury 
has been preserved in specified civil actions, and that in this 
country democratic ideas have tended to hold tenaciously to the 
validity of constitutional guarantees of jury trial for the litigant 
who desires it. 


The second recommendation was ‘“‘a plea for more courtesy on 
the part of judges and lawyers.’ Were the judges thinking of 
the unseemly incidents which goaded them into emotional lapses 
they later regretted? It is purely coincidental that in the same 
week Albert H. Robbins, a member of the Illinois bar who is 
also a practicing Barrister in London, delivered in the Institute 
Series sponsored by Rutgers Law School, a lecture on “The Prac- 
tice of Law in England and What We Can Learn From It.” Above 
all he stressed the dignity of the English courts to which the 
gentlemanly behaviour of judges and counsel contribute greatly. 
This is in the tradition built up over many centuries. The Bar- 
risters know the law of evidence and carefully avoid objec- 
tionabie questions, so that one of the principal time-consumers 
in our trials does not plague the English trial judge. The con- 
tentious spirit, whether cropping out in cross-examination or in 


argument, is considered in bad taste and a slight frown from the 
Court is sufficient to curb the rare deviation. 

We represent an offspring which had the strength and 
courage to assert independence, and in time to outgrow the 


ancestur in economic and other power. It is not a vain hope 
that before the end of the second century of our national 
existence, our strivings for improvement in the conduct of the 
business of the courts will, with our greater maturity, be re- 
warded: and that laymen who then visit our courts, whether 
as litigants, witnesses or spectators will uniformly see the same 
dignity, courtesy and integrity in the search for truth, aecom- 
plished at a saving of five centuries and without the aid of 
the wig. 


|} them against 
trial | 


“The periodical legal checkup 


| Will result in making the public 


more aware of legal services and 
in assisting the lawyer to better 
serve his clients. It is good pre- 
ventive law for people; it is good 
professional practice for law-| 
yers. The public approach phase 
of the project is anticipated 
some time in the early part of 
1956. 


Time Year-End Security 
Sales For Tax Savings 


Carefully timed year-end 
security transactions can be 
made profitable from an income 
tax standpoint, says Commerce | 
Clearing House. 

An important guide given in 
CCH’S Security Transactions— 
When to Sell Securities for In- 
come Tax Savings, is: ‘Sell for! 
gain to offset losses; sell for loss 


to offset gains for the same 
year.” 
To determine steps that can 


be taken in the next few weeks 
to get these benefits, CCH sug- 
gests the following: 

1. List capital gain or capital | 


loss results of completed 1955 
transactions. 

2. List current holdings and 
their costs. and check their cur- 
rent paper gain or loss posi- 
tions, paying careful attention 
to their long and short term 
positions 


3. Study these lists for tax 
saving possibilities by checking 
gain and loss tax 
laws. 

CCH points out that if 
have already realized losses, 
may take offsetting gains free 
of tax. The security you sell 
may be repurchased immed- 
iately, thus setting up a higher 
tax basis which will reduce tax 
liability (or increase any tax 
on a future sale. 

Similarly. if you have already 
realized gains, you may take 
offsetting losses to wipe out po- 
tential tax on the gains. If you 
you can benefit by post- 
poning gain or loss for tax pur- 
you may use the short 
procedure, thus fixing the 
amount of gain or loss as of 
time of sale, and deliver to 
cover the following year. 

Timing is important to assure 
tax savings, the CCH booklet 
shows. For instance, sales can 
be made through December 31 
to establish loss for 1955, either 
on a cash or accrual basis. But 
to establish a gain for 1955, sales 
should be made on or before 
December 26, or for cash 
through December 31. Gain is 
treated tax-wise only when the 
sales proceeds are actually re- 


you 
you 


} 
10SS! 


find 
4111Q 


poses, 


sale 


! ceived. 
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Ethics Committee Appointments For 1956 





The Supreme Court has, by 
order pursuant to Rule 1:16. 
appointed the following to the 
Ethics and Grievance Commit- 
tees in the counties and for the 
terms indicated: 


County 
And Term Expiring On 
Members December 31st 


Atlantic County 
Robert L. Warke, Chairman 1956 


Augustine A. Repetto 1958 
John Lloyd, Jr. 1957 
Hiram Steelman 1957 
Bergen County 

James A. Major, Chairman 1958 
Charles C. Shenier 1958 
George A. Smith 1958 
Leland F’.. Ferry 1957 
Paul ‘T. Huckin 1957 
Milton T. Lasher 1957 
Michael A. Dwyer 1956 
James M. Muth 1956 
Francis G. Schmid, Jr. 1956 
Burlington County 

Willard F. Lippincott, 

Chairman 1956 
Martin L. Haines 1958 
Louis B. LeDuc 1958 
Robert W. Criscuolo 1957 
Stanley K. Heilbron 1957 
| Camden County 
Vincent L. Gallaher, 

Chairman 1956 
Joseph Lipkin 1958 
Walter N. Read 1958 
William G. Bischoff 1957 
David F. Greenberg 1957 
Cape May County 
French B. Loveland, 

Chairman 1956 
Edwin W. Bradway 1958 
T. Millet Hand 1958 
John E. Boswell 1957 
| Cumberland County 
Nathaniel Rogovoy, 
| Chairman 1957 
Charles E. Gant 1958 
Samuel L. Shapiro 1958 
David L. Horuvitz 1957 
Russell S. Henderson 1956 
Essex County 
Richard J. Congleton, 

Chairman 1958 
Frank C. O’Brien 1958 
Charles Danzig 1958 
Arthur J. Connolly 1957 
William L. Dill, Jr. 1957 

| Alan V. Lowenstein 1957 
James E. Fagan 1956 

| John S. Foster 1956 
Morris Schnitzer 1956 
Gloucester County 

| E. Milton Hannold., 

Chairman 1957 
John J. Kitchen 1958 
Frank L. Johnson 1957 
George B. Marshall 1957 
Hudson County 
Charles W. Broadhurst, 

Chairman 1958 
John F. Lynch 1958 
Thomas L. Morrissey 1957 
Horace K. Roberson 1957 
Milton Rosenkranz 1957 
Philip G. Nessanbaum 1956 
J. Harry O’Brien 1956 
Herbert Ziff 1956 
Hunterdon County 
Anthony M. Hauck, Jr. 

Chairman 1958 
Edwin K. Large, Jr. 1958 
J. Knox Felter 1957 
Philip Faherty, Jr. 1956 
Mercer County 
George E. Meredith. 

Chairman 1956 
Maurice E. Gold 1958 
Charles P. Hutchinson 1958 
John J. Connell 1957 
Bruce H. French 1957 
Samuel Rudner 1957 
Joseph Fishberg 1956 
Middlesex County 
Samuel Hoffman, 

Chairman 1956 
John A. Lynch 1958 
Baruch S. Seidman 1958 
A. Dudley Watson 1957 
Morgan Seiffert 1956 
Monmouth County 
John V. Crowell, Chairman 1957 
J. Victor Carton 1958 
Sverre Sorenson 1958 
Robert H. Maida 1957 
Thomas P. Doremus 1956 
Morris County 
Scott M. Long, Jr.., 

Chairman 1957 
Eugene F. Hillery 1958 


Ben D. White 1957 
Clifford A. Johnson 193; 
James W. Phelan 193 
Ocean County 

William W. Whitson, 








Chairman 1957 
Charles E. Rogers 193; 
J. Lester Yoder, Jr. 95 
Edward W. Haines 19 


Passaic County 

William F. Johnson, 
Chairman 195s 

Edward F. Merrey, Jr. 5 

Mendon Morrill 

Benjamin M. Taub 

Forster W. Freeman, Jr. 

Salem County 

Wayland A. Lucas, 


Chairman 195 
Oakland W. Acton, Jr. 195 
W. Orvyl Schalick 1957 
Alvin R. Featherer 193 


Somerset County 
T. Girard Wharton, 
Chairman 
Anthony P. Kearns 
Augustus S. Dreier 1§ 
James I. Bowers 195 
Grover F. Kipsey 195 
Sussex County 
Willis Sherred, Chairman 
Frank G. Schlosser 19 
Frederic G. Weber 1957 
James M. Barry 193 
Union County 
Julius Kwalick, Chairman 
William M. Beard 195 
Warren J. Lynch 195 
Maurice A. Scotch 
Richard F. Green 
John M. Mackenzie 
David Needell 1 
Joseph I. Bedell 195¢ 
Frederick C. Kentz 1956 
Warren County 
Martin Bry-Nildsen, Jr., 
Chairman 195 
Alfred A. Seiss 193 
Frank J. Kingsfield ] 
John H. Pursel 195 
Upon the expiration of th 
term of any member, he 
continue to serve until the 
pointment of a successor. 


The members designated 
chairmen are to serve as 
until December 31, 1956. 


Income Tax Puts New 
Words in Business Talk 


Income tax language is work- 
its way into the ever 
vocabulary of the business exé 
utive, says Commerce Clearin: 
House, national reporting 
thority on tax and business 

Words and phrases, like °* 
rying charges,” “holding pe: 
and “net operating loss” take or 
special meanings when us¢ ' 
discussing business incoms 
matters. 

“Capital assets,” “installmen: 
method” and many . similz 
phrases come into income 
use directly from busines 
Others, such as “declining | 
ance,” “inventories,” ‘“paid-i 
surplus” etc., are borrowed fror 
accounting. The income ta> 


ing 





gives new twists. to 
phrases as “head of a h 
hold,” “away from = h 
“percentage depletion” by 
cial definitions in the Int 
Revenue Code. 

These and more than 2 


other words and phrases, wh! 
come out of the Revenue Co 
or have developed special : 
ings, are defined in a new Dit 
tionary of Income Tax Term: 
published by CCH. 
Ranging from ‘‘abatems 
“withholding.” the dict 
explains the tax signific: 
such words as affiliated c 











tions, bad debts, casualt: 
downstairs merger, involuntat? 


conversion, merger. paid-in su 
plus, redemption of stock. sD 
off, and travel expense 
Also, it defines from 
standpoint such phrases as & 
crual basis. claim of right. di 
raint for taxes, grantor (r 
joint venture, long-term 
pensation, patronage d 
relaced taxpayers, step 
basis, sum of the years 
and tentative carry-back 
justments. 
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(Continued from page 1) 


payers developing. The share- 

holders’ plans which, at the out- 

et, were usually simple 
y 


S 








ver a period of 
complex and often 
genious. Thus, in the e¢ case 
of U. S. v. Board, supra, the 
Court had to decide whether a 
simple sale of stock by the 
shareholders was, in fact, a dis- 
guised sale of assets by the cor- 
poration. The Court held it was 
not. It is interesting to note 
that the government had asses- 
sed a 50% fr ¢ 
corporation for 
dicating that the con 
tax evasion has undergone a 
rather considerble change since 
that time. The Court decided 
that there had been no purpose 
evade taxes. In Taylor Oil & 


ylu 
iiy 












tax evas 









Gas Co. v. Comm., 47 F2d 108 
(CCA 5 1931) the forerunner of 
Reg. 118 §39.22(a)-20 was held 


to be reasonable. The language 
of the opinion appears to use 
the terms “tax avoidance” and 
tax evasion” synonymously. In 
S. A. Macqueen Co. Comm., 
7 F2d 857 (CCA 3 1933) the 
orporation sold certain of its 
properties to its president who, 

turn, sold them to a third 
party at a much higher price 
than he had paid for them. The 
proceeds of the sale were then 
distributed by the president to 
t corporation’s th share- 
holders pursuant to a declara- 


a> 


oO 


$ 


he hree 








tion of trust which he had 
executed. The Cot properly 
held that the proceeds of the 
sale by the president were tax- 


1. The 


able to the corporatiorx 
prophecy 


Macgueen case was a 

of the strict view which the 
Third Circuit was to take of 
the corporate liquidation device 
The factual situation in Hellen- 
bush v. Comm., 65 F2d 902 (CCA 





6 1933) was almost identical 
with that in Macqueen, except 
that the sale in Hellenbush was 
made by trustees rather than 
corporate president. The 
Court, giving great weight to the 
Regulation 69, Art. 548 
which later became Reg. 118 
$39.22(a)-20) held that the cor- 
er and 





poration was the true selle 
was taxable on the income from 





the sale. In Forest Glen Creamery 





Co. v. Comm., 123 F2d 522 (CCA 
1941) an escrow agent was 
utilized to make the sale of the 


corporate assets rather than a 
corporate president or tr 


ustees. 






vever, this variation fared 
better, and the corporation 
was held to be the true seller. 





Shareholders were still employ- 
ing Obvious blinds devoid of ela- 
dorate schemes, and the Courts 
ontinued to look form 
‘or substance. Trippett v. Comm., 
118 F2d 764 (CCA 5 LW 
a sale of corporate property by 
corporate officers with the Court 
eciding that the sale ws 
oy the corporation itself. Fins 
‘1 Meurer Steel Barrel Co. 
Comm., 144 F2d 282 (CAA 3 1944) 
cert. den. 324 U. S. 860 5 
4 Well thought out plan reached 
‘ne Courts. Here one of tv i 
Tolling shareholders commenced 
with a concern 


+h No 
through 


1941 




















S 


ssions 





which desired to purchase cer- 
tain of the corporate assets. No 
mention was made between the 
parties of the corporation as 
the vendor, nor did the corpora- 
tion participate in the negotia- 
tions. Shortly after the discus- 
Sions, the corporation distribu- 
ted the assets in question to 
the shareholders who operated 
them as a partnership for about 
two weeks before selling them 
to the purchaser with whom the 
prior negotiations had been 
carried on. The corporation was 
liquidated after the distribution. 
Unfortunately for all concerned, 
the case arose in the Third 
Circuit. The Court did pay its 
respects to the ingenuity in- 
volved by saying (p. 284, 285): 
“The above brief recital tells 
the story although it fails to 
do justice to the meticulous 
nicety with which the peti- 
tioner performed most of the 
elaborate detail involved in 
the transfer of the corporate 
assets to the partnership, the 
dissolution of the taxpayer, 
the distribution of liquidation 
dividends, etc. The arrange- 
ment was perhaps too ela- 
borate. *** 
**** The 
volved in 


partnership in- 
this appeal is 
merely an ingenious method 
adopted for the sale of the 
corporate assets. The shrewd 
preconceived plan does not 
effectively disguise this pri- 
mary intent.” 
As can be deduced from the 
above language, the Court held 
that the corporation itself had 
sold its own assets. This despite 
the fact that it paid lip service 
to the doctrine enunciated in 
Gregory v. Helvering, 293 U. S. 
465 (1935) to the effect that a 
motive to avoid taxes would not 
make unlawful what the statute 
permits. This latter doctrine was 
to play an increasingly import- 
ant role as time went by. 

The year 1945 marked the 
nadir of the corporate liquida- 
tion and sale, for it was then 
that Comm. vy. Court Holding Co., 
324 U. S. 331 was decided. The 
facts are well Known. The cor- 
poration itself originally con- 
ducted negotiations to sell an 
apartment house which it owned. 
After the discussions were car- 
ried on for some time, the 
prospective sale was called off 
because of tax advice. The cor- 
poration then declared a “liquid- 
ating dividend,” distributed the 
apartment house in kind to its 
shareholders and liquidated. The 
shareholders then entered a 
contract for the sale of the 
apartment house with the pur- 
chaser with which the corpora- 
tion had dealt. The contract 
embodied the same terms and 
conditions as had_ previously 
been agreed upon by the cor- 
poration, and indeed, one thou- 
sand dollars previously paid by 
the purchaser to the corporation 
credited toward the pur- 
chase price. The Supreme Court 
rather easily held that the cor- 
poration was the true seller 
of the apartment building. 
The underlying principle upon 


wa c 
was 
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which the decision rested was | 
that a sale by one entity can- 
not be changed by using another | 
as a conduit. The “Court Hold- | 
ing doctrine” was born! It now 
became increasingly important | 
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Character and Fitness Committees Appointed 





The Supreme Court has, by 
order, pursuant to Rule 1:20-6, 


{appointed the following to the 
{Committees on Character and 


Ss in the counties indicated 


for anyone seeking to use the | sor the vear 1956. 


liquidation device to most care- | 


The next important attempt was | 
made in Fairfield S. S. Corp. v. 
Comm., 157 F2d 321 (CCA 2 1946) 
cert. den. 329 U. S. 774 (1946). 
The transaction here involved 
as much as, if not more, plan- 


ning than did either the Meurer | 


or Court Holding cases. Fairfield 
S. S. Corp was owned by Atlantic 
Coast Shipping Co. Atlantic, in 
turn, was owned by three share- 
holders. Fairfield transferred a 
ship to Atlantic and the latter 
sold vessel to a purchaser. 
Atlantic had, unlike Fairfield, 
losses which it could offset 
against the gain realized upon 
the sale. Atlantic’s shareholders 
intended to liquidate both At- 
lantic and Fairfield, and two or 
three months after the ship had | 








the 
Unie 


been transferred to Atlantic, 
Fairfield transferred the _ re-| 
mainder of its assets to that, 
company and was _ liquidated. | 


The question involved was who 
was the actual seller of the ship. 
The Tax Court applied the Court | 
Holding doctrine and held that | 
Fairfield had sold its own ship. | 
The Circ Court likewise held 
that the gain 
Fairfield, but not because of the 
Court Holding case. The Court 
recognized that the sale was not 
made by Fairfield since that 
corporation, unlike the Court 
Holding Company, had conduc- 
ted no negotiations with the 
purchaser. However, the Court 
felt that the transfer to Atlantic 
served no business purpose with- 
in the meaning of Gregory v. 
Helvering, supra, and as a re- 
sult, although Sections 112(b) 
(6)(C) D) might have been 
literally complied with, their 
purpose had not been satisfied. 











was chargeable to | 








The Court further held that 
these reorganization sections 
did not contemplate a transfer 


where both transferor and 
transferee were going out of 
business, but rather looked to- 
ward the ntinuation of busi- 


ness by at least one or the other 
of them. Actually, from the 
standpoint of the Court Holding 
obstacle, the taxpayer had been 
victorious, only to go down in 
defeat becauss another de- 
cisional snag. Howell Turpentine 


oO! 


Co. v. Comm., 162 F2d 319 (CCA 
5 1947) saw shareholders con- 
tracting to 1 corporate assets 
before a corporate liquidation 
was decid ipon. There fol- 
towed a liquidation, a distribu- 
tion in kind and a contract of 
sale between the shareholders 
and the pi er. Surprising as 
it may see the Court held that 
the shareholders, not the cor- 
poration, were the sellers. This 


signalled no trend, however, be- 


cause Wichita Terminal Elevator 






Co. v. Comm., 162 F2d (CAA 10 
1947), decid in the same year, 
went the other way. President 
Powell of Wichita was also one 
of its controlling shareholders. 
Prior to the dissolution of Wich- 
ita, Powell negotiated with a 
prospective purchaser for the 
sale of the corporate assets. The 


corporation was dissolved, Powell 


and the other stockholders re- 
ceived distribution in kind 
and then proceeded to Seljl to 
the purchaser. The Court held 


that Wichita the true seller 
and that the distribution to the 
shareholders was colorable. The 


whole transaction, the Court 
said, was unified operation 
having for its goal the sale of 


the corporate properties to the 
ultimate purchaser through a 
conduit. 


(Continued on page 6, col. 1)| 


for experimentation, | 
and they were sure to try again. | 


Atlanti 
fully cover his tracks, and avis! maine Commty 


then use of such plans seemed 
highly dubious and risky. How- 
ever, taxpayers have a great} 
propensity 
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(Continued from page 5) 

In Kaufman v. Comm, 175 
F2d 28 (USCA 3 1949) the Third 
Circuit had another opportunity 
to pass on the question. Once 
again the Court held the corpor- 

tion to be charged with the 
gain from the sale. In that case, 
an offer was made by a pur- 
chaser to the president of the 
corporation for the purchase of 
an apartment house owned by 
the corporation. The president 
was not a Shareholder, although 
his wife and three children were 
the directors and sole _ stock- 
holders of the corporation. An 
agreement was reached between 
the shareholders and the pur- 
chaser. The corporation was 
liquidated; the apartment house 
was distributed to the share- 
holders and on the next day, 
they in turn conveyed the 
building to the purchaser. In 
holding that the corporation had 
made the sale, the Court called 
attention to four factors which 
were considered particularly im- 
portant: 

(1) Negotiations were insti- 
tuted by the corporation and 
cast in the form of a sale by 
the stockholders; 

(2) Agreement of sale was 
made by the shareholders be- 
fore any steps were taken to 
liquidate and _ dissolve the 
corporation. Thus, the liquida- 
tion steps were taken only to 
effectuate a sale under an 
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already existent contract, and 
the shareholders were mere 
conduits for the passage of 
title; 

(3) The shareholders who 
signed the contract were also 
directors of the corporation 
and were thus under a legal 
duty tc contract on behalf of 
the corporation and for its 
best advantage; and 

(4) The corporation itself 
had to take certain action be- 
fore the purchaser would go 
through with the sale. One 
such action was the paying 
off of its bonds by the corpora- 
tion. 

Despite the setback in the 
Kaufman case, the pendulum 
began to swing in favor of the 


taxpayer. In 1950, the Tax Court | 


decided Amos L. Beatty and Co., 
Inc., 14 T. C. 52, where the Court 
found that although the original 
negotiations were carried on by 
the corporation, they were 
abandoned when no Satisfactory 
offers were received. After the 
resolution of dissolution, the 
corporation made no _ further 


efforts to sell. The ultimate pur- | 
negotiated after} 
dissolution and then dealt only | 


chaser only 


with a shareholder, not the cor- 


poration itself. The Tax Court | 


restated the principle of Gregory 
v. Helvering, supra, to the effect 
that a taxpayer has the right to 
choose that course which will 
result in the avoidance of taxes. 

The one case which, more 
than any other, helped taxpayers 
involved in liquidations and 
sales was U. S. v. Cumberland 
Public Service Co., 338 U. S, 451 
(1950). The results of that case 
were quite surprising and, to 
many taxpayers, pleasantly so. 
Cumberland was in the business 
of producing electric power and 
found itself unable to meet com- 
petition. A competitor desired to 
purchase Cumberland’s electric 
transmission and_ distribution 
system, but Cumberland would 
not sell because of a high capital 
gain which it would realize on 
the transaction. Cumberland was 
then partially liquidated and 
the transmission and distribu- 
tion system were distributed in 
kind to Cumberland’s_ share- 
holders who sold them to the 
competitor which had attempted 
to buy these assets from Cum- 


berland. Cumberland’s remain- | 


ing assets were old and the cor- 
poration was dissolved. In hold- 
ing that the shareholders and 
not the corporation had effec- 
ted the sale, the Court recog- 
nized that the line between a 
sale by a corporation or by its 
shareholders may “be particu- 
larly shadowy and _ artificial’ 
when the corporation is closely 
held. The fact that the motiva- 
tion behind the liquidation was 
a tax saving did not make the 
corporation the seller. The Su- 
preme Court also took cognizance 
of the fact that the method of 
effecting a sale determined the 
tax consequences thereof. Thus 
the Court plainly intimated that 
the formalities of the transac- 
tion would govern the result. It 
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Federal Tax Notes 





By HAROLD KAMENS 

Rev. Rul. 55-609: GIFTS AND 
INHERITANCES: A death gra- 
tuity payment specifically ap- 
propriated by the Third Supple- 
mental Appropriation Act of 
1952 or any other Act, or at any 
time made out of the contingent 
fund of the House of Represent- 
atives or of the Senate, is held 
to be a gift. 

INCOME TAX: Taxpayer was 
beneficiary of an endowment 
policy. Prior to its maturity she 
directed the company to retain 
the proceeds at maturity and 
; to accumulate interest on the 
principal sum for a period of 
ten years. On a second maturing | 
policy she directed the interest | 
on the principal sum to be paid 
ner currently. 

Held: Interest must be re- 
ported annually as earned. In- 
come tax cannot be escaped by 
directing that accrued interest 
be accumulated for benefit in 
the future. Fleming, 24 TC 93. 

BUSINESS INCOME: Taxpayer 
| was president, treasurer, direc- 
tor and sole stockholder of his 
corporation and devoted full 
time to it. He received a salary 
of $52,000 in 1947. He sustained | 
}a net loss in that year and 
claimed a carry-back to 1945; he 
did not include the $52,000 in| 
the computation of business | 
loss carried over. 

Held: Salary income is business 
income. The business of being 
a corporate officer exists sepa- 
rate and independent of the 
corporate trade or _ business. 
Folker, DC NY, 4/11/55. 

INVESTMENT: Undeveloped 
acreage acquired in 1940 and 
1941 was sold by the taxpayer in 
1948 to a school district which 
had threatened to bring con- 
demnation proceedings. At no 
time did the sellers make any 
improvements to the land, nor 
did they subdivide or advertise 
the property for sale. 

Held: Gain on the sale was 
capital. Malouf, TGM 1955-190. 

DEDUCTIONS: Taxpayer 
rented certain equipment for 
use in his contracting business 
at monthly rentals calculated 
at 10% of its list price. No pro- 
| visions were made for purchase 
in the lease. Subsequently, upon 
changes in the lessor firm, 
|some of this equipment was| 
| made available to taxpayer for| 
| purchase. 
Held: 





























The rental payments 
which were ultimately applied 
| toward the purchase price of 
| the various items of equipment 
}cannot be deducted, but those 
which were not so applied were | 
deductible. Abramson, DC Iowa, 
4 09 OO. 














is difficult indeed to reconcile | 
the Court Holding and Cumber- 
land cases. Perhaps the best ex- 
planation of the latter case is | 
that the Supreme Court under- 
went a change in viewpoint in 
the years between 1945 and 1950. 
After Cumberland the _ cases 
frequently favored the taxpayer. 
See, for example, St. Louis Union 
Trust Co. v. Finnegan, 197 F2d 
| 565 (U.S. C. A. 8 1952); Glenn v. 
Burley Tobacco Warehouse, Inc., 
207 F2d 779 (U. S. C. A. 6 1953), 
U. S. v. Horshel, 205 F2d 646 
(U. S. C. A. 9 1953). 

Thus, the state of the law 
|was completely confused. For 
the moment the taxpayer who 
utilized the Court Holding de- 
| vice was apparently safe. How- 
ever, how long this would be 
itrue could only be guessed. All 
{that could be said was that 


| prior decisions had been conflict- 








GIFT TAX: Taxpayer 


her children, in October 1949, 
mineral royalty interest. The 
interest was a share of the 


royalties to become payable to 
the taxpayer under a mineral 
lease she owned. However, the 
gift also provided that the 
children would receive only 
payments due after January 1, 
1950. 

Held: The gift was 
interest. No $3,000 
Jardell, 24 TC 72. 

GIFTS: Taxpayers, owners of 
a corporation, created a trust 
for their children and in the 
same instrument the corpora- 
tion agreed to redeem some of 
the taxpayer’s stock over a 
period of years not exceeding 
$3,000 a year. The redemption 
payments were to be made to 
the trustees. 

Held: The gifts in trust were 
future interests and the $3,000 
gift tax exclusions were denied. 
Redemption was contingent on 
the corporation’s being able to 
comply with the local statutes 
requiring redemption solely out 
of surplus. Shefner, D. C. Minn., 
6/16/55. 

GIFTS: Taxpayer made gifts 
in trust for his six minor grand- 
children. The trustee had abso- 


of a future 
exclusion. 


lute discretion to _ distribute 
corpus at any time. 
Held: The $3,000 exclusion 


denied on the ground that it 
was impossible to compute how 
much income would be distri- 
buted as the entire corpus 
might be paid out before in- 
come was earned. Corpus is also 
a future interest; the trustee 
may never distribute. Herrmann, 
TCM 1955-212. 

ORDINARY INCOME: After 
taxpayer was approached by a 
prospective buyer he transferred 
some land, which the Tax Court 
found he had held for sale in 
his business, to a corporation. 
Four days later he sold the stock 
to the same prospect and re- 
ported the gain as capital. Tax 
Court held that it was ordinary 
income. Since the taxpayer had 
not elected to report the gain 
on the installment basis when 
he filed the return, he cannot 
ask to have the deficiency com- 
puted under that method. 

Held: Tax Court decision is 
affirmed. Jacobs, CA-9, 6/28/55. 

BAD DEBTS: Taxpayer, a 
lawyer, had been counsel for a 
client who had held many re- 
ceiverships. He was unable to 
make distributions out of a par- 
ticular estate and taxpayer to 
protect his reputation advanced 
over $27,800 in 1939. 

Held: The bad debt claimed 
was disallowed when the client 
died in 1948 leaving no estate. 
The debt was worthless when 
created because the debtor had 
no funds and was not expected 
to repay. Moorshead, TCM 1955- 
215. 

BAD DEBTS: Taxpayer ad- 
vanced money to a controlled 
corporation to purchase pro- 
perty, which property was then 
transferred to taxpayer’s rela- 
tive for no consideration other 
than her assumption of the 


gave 


Law Library Donated To 
Fairleigh Dickinson 
College 


Milton B. Ignatius of Ruther- 
ford, a New York lawyer 
has donated his complete lega] 
library to Fairleigh Dickinson 
College, with the stipulation that 
it be made available to any 
lawyers in Bergen County wh 
may wish to use it. 

Mr. Ignatius received his lega) 
training at Albany Law Schoo) 
now a part of Union University 
and has practiced law in Ney 
York City for forty years. 

The collection is a complete 
practical library, containing 
cases, decisions and texts. About 
one thousand volumes are - 
voted to New York State case; 
and law, and approximately two 
thousand volumes are on United 
States law, including the Federa! 
Courts, and various court: 
throughout the United States 
The complete Corpus Juris ji 
also included in the gift as well 
as Steel shelving for housing the 
books. 

The gift has not been com- 
pletely appraised as yet, but i 
valued at approximately $40,0 
according to Dr. George E. Ne!- 
son, Director of Libraries at thé 
college. 

The books will be housed in 
the second level of book stacks 
in the new library building 
which will be ready for occu- 
pancy during the next month or 
so. Carrels will be provided in 
the stacks so that lawyers may 
work close to the law collection 








mortgage. The corporation gave 
no note or security, there was nc 
provision for interest, and 
date was fixed for payment 

Held: A nonbusiness bad deb: 
loss was denied. Oliphant, 2+ 
Ee Sd. 

BAD DEBT: Taxpayer volun- 
tarily assumed and paid off his 
brother’s debt to a friend. Evi- 
dence indicated taxpayer knew 
at the time of payment that his 
brother would never pay him 
back, and he never made an 
real effort to make his brother 
pay. 

Held: The payment cannot be 
deducted as a bad debt. Lewis 
TCM 1955-197. 

DEDUCTIONS: In 1950 tax- 
payer discovered that one of his 
collection agents had embezzlec 
funds. Taxpayer was coverec 
an indemnity bond of $10.000 
and also took from the embezzler 
a $4,000 second mortgage; th 
two exceeded the loss claimed 

Held: A theft deduction 
not allowed since the loss wa 
more than amply covered. Kraft 
TCM 1955-208. 

ALLSTATE DETECTIVE =" 
AGENCY 


Domestic, Civil, Criminal, Commercial 
20 Years Experience 





Confidential Recordings 
TAPE - DISK OR WIRE 
24 HOURS SERVICE 


28 - 13th Ave., Nwk...MArket 3-9388 
225 W 57 St., NYC..COlumbus 5-6444 
6108 Tyler Pl, West NY. .UNion 6-1900 


— 














Diamond 2-1677 





DEPOSITIONS - BERGEN COUNTY 


may now by taken in quiet hearing room by experienced 
Certified Shorthand Reporters and Notaries. No charge, of 
course, for use of our hearing room. 
NORTH JERSEY REPORTING SERVICE 
210 Main Street, Hackensack, N. J. 





Leonard W. Meyer 








| ing, 28 Taxes 328 (1950), and 
;many solutions to the prob- 
| lem had been suggested, 63 Harv. 
| L. Rev. 484 (1950). Such was the 
Situation in this area in 1954 
| when the new Internal Revenue 
|Code brought about the most 
| monumental tax revision in the 
| history of internal revenue laws 
|of this country. 
| (To Be Concluded) 











ALL TRENTON SERVICES including: 

Superior and U.S. District Court judgment searching. 

Receivership search in both courts. 

Corporate Status, including Tax information. 

Abstracts and information in all courts and departments. 

SUPERIOR TITLE SEARCH COMPANY 

(W. Coe McKeeby) 

Tel. MArket 3-4232 


24 Branford Place 





Newark 2, N. J. 
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LEGAL NOTICES 





STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
To all to whom these presents may come 

(rreeting: 












WHEREAS. It appears to my satisfaction 
y duly authenticated record of the proceed 
ings for the voluntary dissolution thereot 
the unanimous <¢ : of all the stock 
jers. devosited i e that 
AIR 


the ps t therein a 
whom proce mf 

plied with } 
14 orporations 
f New ee or 


Di 
“THER EFORE 





gs 4 
cow. 





Secretary of 

Stat e of the State of N y. Do Herebs 
rtify that the pose c did, on the 
a f in my 


as pre 
TESTIM« 
heret 
fixed my 

s Fi 








i fifty-tive 
EDWARD J. PATTEN 


Secretary of Stat 
24 








NOV. LO, 24, $12.80 
STATE OF NEW JERSEY 
ae OF STATE 

CERTIFICATE DISSOLUTION 
all to whom thaae presents may come 
rreeting 


VHE wee AS, It appears to 
duly thenti cated recor 
tl e voluntary di 
lanimeus 





consent 













x the age: 


it therein and in « 
process j 





Certificate o 
THEREFORE, I, 
State of New Je 
the said c¢ 
of Nov 





rporation did 


tify that 


and fifty-five 
EDWARD J 





PATTEN 
Secretary of State 
N 1( 4, aa $12.8 
STAT OF NEW ot 
DEPARTMENT OF STA 
ERTI z2E OF DISSOLI TION 
ali to haat these presents may come, 
1g 


EAS, It appears t my sat sfact 


r Sepa cated rec 








rd of 








g the agent therei n and ‘in charge 








thereo 
whom process may be served has 
mplied with ae requ 
rat ions, Genera! 
! New Jersey, preliminary 
f is Certificate of ssolutio 
W. THEREFORE, I. the Secretary of 
State of the State of New Jersey, Do Hereby 
ertify that me said corporation did, on the 
ty h day of October, 1955 e in my 
fi 4 duly executed and attested consent 
D riting to the dissolution of said cor 
oration, executed by all the stockholders 
b f. which said consent and the record 
~ the proceedings aforesaid are new on file 
n my said office as srariaed by w 
IN TESTIMONY WHEREOF ] 
have hereto set my band and af 
fixed my official seal, at Trenton 
this Twenty-fift la f oO r 
A.D sal r 
and f 
EDW ABD J P ee 
“ieee of Sta 
Noy. 10, 24 $12.80 





\E NOTICE that the lersig 





ESSEX 
L el 


COUNTY 
Ba bh 


It DMG ao NT 





from and ‘after 
W pat n ten day 
Op] this 





; Affidavit 
e t wi vith the Essex Count 


copy of 








provi ide d. 
Alexander P. r 
Judge—Essex County Court 


‘and 





‘Pietrucha 
for Plaintiffs 
10 















$6.36. L.J.- 






































































LEGAL NOTICES Bankruptcies 
. Dated: November 3, 1955 nn 
E ST ATE OF FRANK PETRONE, deceased. | ARNOULD Manuf cturing Corporation, 111- 
nt to the order of ADRIAN M. 13 Fourtee Ave., Newark; invol.; 
Surrogate of the County of refr. Weelans & Cahill; solr. Milton B. 
made, on the application of Levi 10-27 
“xecutrix of said deceased, | pENKER ira, 136 James St., Long] 
: Pi Phas v Bran 1 $11,248.62; assets | 
$2,454 es Becker: 11-3 
DENKER i James St., Long} 
Bran » $11,248.62; assets 
$2,454 s Charles Becker; 10-3 
GOLDFARI Alfred, S76 Floral Ave., Un- 
; he $28,009.95; assets none; 
L. refr. W & Cahill; solr. Joseph J. 
Ros AV Clarick 
irk J . . . . 
- 9 IRV's Sug bx 644 Prospect St., New- | 
L.J . t, 24, D 1, § ark $50,451.18; assets $9,600; 
a = = —- solr. ¢ x & Goldberg; 
ov g 488 nwood = Ave., 
STATE 0 : i 7.78: assets 
Pursua if ‘ k S. Stabile; 11-3 
m the LAVDAS #58 Greenwood = Ave., 
se he Tre ‘ assets 
- I Ave., 
Lec i assets 
$1 2 Weel solr. 
] g o-2 
i LOWELI ( le, 38 Concord Ave., | 
shea > Le i $2,703.30: assets 
= $1,054 i) ins & Cahill; solr. 
I) ge 0-28 
4 MAN] ~ Mille St.. Newark: 
\; sa \ s 2 Si: assets $10,092.80; 
| 7. 24. D % 4 r ( l solr. Milton 
MERKIN 28 Broadway, Newark 
i: November 4. 1955 , \ s & Cahill; — solr. 
STATE O s EB. BINGHAM, de Lew - 
sed fORKRIS 2 Burnsid Ave., 
I th rder of ADRIAN M Cra Francis W. Forema 
> nade. on gett: be ; I IS S. Tenn 
eapaie E 4s ( vol iab 
- ito 7 $4,000; refr. Wm. Lip 
s > subscribers I Iman 10-51 
1 1 r is and 3) 75 t Ber 
Ss , g ~ S.S6 
zg eased, é 
s 8 tl ‘ s 
e for i oe i 
I s sainst the subs TEIM 938 Bloomfield Ave 
HARI Doe BINGHAM ve Weelans & Cahill; 
Hi} NFIELD TRUST COMPANY te ade 
TER, JR WILD \ 2345 Morse Ave 
St Plair N.J > » $2,603.06; as 
; s $2 Ox; 11-3 
EER BOOTH aL G t St v 
| S240,24 $318,982.64 
Att ‘ Wee Sanford 8S 
N €; 24, D s I - 
STATE OF NEW JERSEY a ee 
DEPARTMENT OF STATI | 
CERTIFICATE OF DISSOLUTION > NEW — 
1 t chom the presents may come, ARTMENT OF STATE 
CERTII ATE OF DISSOLE TION 
To all to wu m these presents may come, 
Greeting 
WHEREAS appears to my satisfaction 
by duly aut ated record of the proceed 
ngs Yr. tary dissolution thereof 
anim 1 the stock- 
lders ed in » that 
RAR LY DEVELOPMENT 
ORATION 
a corpora State, pst Usheted 
tt 5 ae I Street, 
n tt vark County ‘a Essex, 
State (Milton M Unger, 
being g and in charge thereof, 
Der wi ess av be served) has 
‘ rements of Title 14 
( orporatio 4 of ‘ie vised Statutes 
e¢ 7 4 ow «(Jer ’ minary to the issuing 
; Lo Here by | °f this ert Dissolutio 
on the Now I O} the Secretary of 
: a my | State of t Stat f New Jersey, Do Hereby 
pe > | | ertify that ¢t aid corr oration s d on the 
ed consent | coy: 195 file in 
‘ yon Gare my 7 d and attested consent 
Stee ReGrGere tT iy z on of said cor- 
the stockholders 
8 and the record 





oft r 





(Seal) ‘ e tho 





: y- five 
EDW: ARD J 
Secretary of State 


1 1 St 
10 li ot 








STATE OF NEW JERSEY 
DEPARTMENT OF STATE | 
CERTIFICATE OF DISSOLUTION | ESTA‘ =e 
fo all to whom these presente may come. | known SEPHI 
Greeting rs 
WHEREAS, it apy 
y ul authenticatec 
the vol 
nanimous 
"a posited 
KLEP NER 






3 to my satisfaction 
record of the proceed 
Jutary n thereof 
conse! all the stock 
in my 
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REA 











in “and in charge thereof, | "CO%* TNE 
may be served). ha» : : 
irements of Title 14 : 


1g the agent there 
pon whom process 
‘omplired with the requ 
orporations, Generai of Revised Statutes I 
preliminary to the issuing | Newark 2 

Dissolution J \ 
SFORE, I, the Secretary of 
State of the oe e of New Jersey, Do Herebs 
t Hat the sai dq ri enoration sat d. con the 

N Y 


ted and ettented consent Pursuant 
dissoiution of said cor | FOLEY 
oration, executed by all the stockholder- rr this 
hereof, which said consent and the record |; .,, ors 
f the nroceedings aforesaid are now on fils ¢ : 
n my said office as vrovided by law id 
WHEREOF, i ay 
hand and af 
at renton * mds 4 


my Nate a ‘duly exec 
n writing to the 


IN TESTIMONY 
hereto 
a 


set 


offic ia 


have 


fixed 


my 
sea 


vem be 


hundred 


day 


thou sand 






‘nine 


PATTEN 
State. 
$ 


J 
Sec retary of 


J \ 1” 7 12.80 





STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
To a to whom these presents may come, 









satisfaction 
proceed 
thereof | IN 
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to my 
rd of the 
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State 


ler lepos 

WHIPPANY CoO., 

r whose 

60 Pa r 
1 o 
I M K aufr 
1 in charge thereof, 
served) has 
rements of Title 14, 
Revised Statutes 
ry to the issuing 
Dissol lution 

I, the Secretary of 


‘tate of Ne w Jersey, Do Hereby 








that the ration did, on the 
day of N« aber. 1955, file my 
duly exec re and attested consent 





dissolution of said cor- 




















EDW >] P 




















are now on filer 
vided by Jaw 

y WHEREOF j 
hand and af 
at 


bis nt on 
ven 1 
“hundred 


nine 


isand 


ATTEN, 
ate. 





‘A: BEER: deceased 
r of ADRIAN. M 





LADDEY 


days Bas Tes zor] 





executed by all the stockholders | Journal and after | 
which said consent and the record| entry of Judz 
the proceedings aforesaid are now on file affidavit o 
my said office as provided by law. the Essex ¢ k 
IN TESTIMONY WHEREOF, 1] of the Judgn ‘ 
have hereto set my hand and af-/} pursuant ) 
fixed my official seal, at Trenton,/ and Revised Rules in suet 
this Third day of November, | provided 
(Seal) A.D., one thousand nine hundred | 4 
and fifty-five. | Judg 
EDWARD J. PATTEN, | On Motion of 
Secretary of State. | Fred W. Mitche Attorney 
Nev, 30...1%...% $12.80 | L.J.—Nov. 10 $4.56 


| years old and over, had a money 


| billion 





65 and Olders' Income Topped $20 Billions 





Exclusive Of Income In Kind 
New York (ACCN) — The 14} 
million persons in the elderly | 
| papulation of the U. S., those 65 | 


income of approximately $20 
in the aggregate last 
year. 

This sum does not include sev- 
eral billion dollars more accru- 
ing to this age group in 1954 
from home ownership and other 
income in kind, lump-sum in- 


| Surance payments, and other re- 


ceipts not defined as money in- 
come in a recent study of the 
economic resources of persons 
65 and over made by the U. S. 
department of heath, education 
and welfare. 

The money income alone was 
the equivalent of about cents 
of every dollar of total personal 
income in the U. S., last year. 
This proportion is comparable to 
the 8% per cent represented by 
the 65 and older group in the 
population when tax advantages 
are considered. 

Two-thirds of the money in- 
come of the elderly population, 
estimated at some $13 billion, 
came from earnings from em- 
- ployment combined with the re- 
turn received from long-term 
savings and personal protection 
programs. 

The latter included interest, 
dividends, rents, payments un- 
der individual annuities and 
supplementary insurance con- 
tracts, and benefits under pri- 
vate pension and_ retirement 
programs. 

These types of income are, 
therefore, the result of the in- 
dividual’s voluntary’ decisicn 
and action, past and present, 
the Institute of Life Insurance 
points out. 

Earnings from employment 
alone added up to an estimated 
$9 billion for 1954, and repre- 
sented by far the biggest single 
source of income for the elderly 
part of the population, as it has 
right along. 

The balance of the money in- 
come of the 65 and over group 


last year, amounting in all to 
nearly $614 billion. came from 
a combination of government- 
sponsored or supported  pro- 
grams. 

Of this sum, close to $5 bil- 


lion came from Social Security 
and related programs—Old Age 
and Survivors’ benefits, Railroad 
Retirement, public employees’ 
retirement programs, and veter- 
ans’ pension or compensation 
programs. Public assistance 
made up the rest. 

A major source of supple- 
mentary income for persons 65 
and over is income in kind. This 
came to more than $2 billion in 
all in 1954, it is estimated, and 
is represented by home owner- 
ship. rent-free living quarters 
provided to many elderly per- 
sons by relatives and others, and 
the value of food raised for 
home consumption by the sev- 
eral million persons 65 and 
older who live outside urban 
areas. 

By far the biggest element 
here is home ownership. Over 
half of all persons in the 65 and 
over age bracket live in their 
own home, the great majority 
of which are mortgage-free. 

Other types of income ex- 
cluded from the money income 
definition of the U. S. bureau of 


; the census 


include funds re- 
| ceived from the sale of property, 
withdrawals of bank deposits, 
tax refunds, gifts, and lump- 
sum inheritance and insurance 
payments. 

For example, total lump sum 
death benefits paid by legal 
reserve life insurance companies 
last year exceeded $114 billion. 
There is no age breakdown of 
recipients of these benefits, but 
there is every indication that a 
substantial part of this sum 
went to older people. 

From the overall point of view, 
the most striking element in the 
income of the population 65 and 
over is the continued importance 
of earnings. The significance of 
this is social and psychological 
as well as economic. 

Over recent years, 
million elderly persons have 
been consistently classed as 
earners every year. With their 
dependents, they represented 
well over a quarter of all per- 
sons 65 and over in 1954. 

It is estimated that close to 
114 million of those employed 
last year could have qualified 
for Social Security retirement 
benefits, indicating the desire 
of elderly people to keep work- 
ing as long as they are able and 
can find jobs. 

Continued employment of old- 
er people is also important from 
its contribution to total produc- 
tion of goods and services. Far- 
sighted observers are showing a 
growing concern’ over’ the 
growth trend of the claims on 
the production of the economy. 

The young and the elderly— 
the two dependent groups in the 
population—have been showing 
a greater rate of growth than 
the productive age groups for 
years. Furthermore, the num- 
ber of pensioners has been in- 
creasing rapidly and will con- 
tinue to grow, and there has 
also been a strong trend toward 
liberalizing retirement benefits 
under both pu and private 
programs. 


Over 400 Attending NYU 
Tax Institute 


More than 400 persons from 
states and the territory of 
are attending New York 
fourteenth annual 
Taxation, 
at 


around 3 


38 
Hawaii 
University’s 
Institute on Federal 
which convened yesterday 
the Hotel Barbizon Plaza 

The Institute, sponsored by 
NYU’s Division of General Edu- 
cation, will present discussions 
by more than 50 tax authorities 
on the practical problems, cur- 
rent issues, and recent develop- 
ments in the tax field. Regis- 
trants include acc tax 
specialists. lawyers m- 
ment employees 

Specific 
sed include 
tions, problems of the 
gas industry, residential de 
opment and incidental problems, 
legislative developments and 
prospects, pension and _ profit 
sharing, stock options and de- 
ferred compensation, and taxa- 
tion of the operating business. 

Dr. Carroll V. Newsom, execu- 
tive vice chancellor of NYU, 
opened the Tnstitute with an 
address of greeting from the 
University. Sessions will be held 
through Friday, Nove 


ountants, 

and gove 
t discus- 
founda- 
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vel- 
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Monaghan Bar Course 
BEGINS NOVEMBER 28 


GERALD E. and MICHAEL J. MONAGHAN, JR. 


238 Main St., Hackensack, 


NN. J. Fee: $150 
ENglewood 4-0063 
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ABA To Seek 50,000 
New Members 


The American Bar Association 


is placing in motion a plan to 
increase its membership by at 
least 50,000 within the next four 
months. 





























‘Supreme Court Order Designating Presiding Judges | 
| And Supervising Clerks in District Courts 


SUPREME COURT OF NEW JERSEY 
ORDERED that the following Judges and Clerks of the 
County District Courts are hereby designated, pursuant to N. J. S. 
2A:6-13, 17, the Presiding’ Judges and Supervising Clerks in the 
counties indicated for the calendar year 1956: 
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EMPLOYMENT OPPORTUNITY | EMPLOYMENT WANTED 
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Officials of the ABA said this County Presiding Judge Supervising Clerk 
would be the largest organizing Bergen Hon. John D. Lynn - Frank H. Moloney , re . 
campaign ever conducted by a| Essex Hon. Walter a. Conk lin Louis Hecht © [es 0 
national professional group. Hudson Hon. Furman W. Reeves Henry W : Murphy te: s 
ae cea Middlesex Hon. George R. Morrison Raymond J. Stafford : 
Pies ie reaagoanahe nee gat Monmouth Hon. Alton V. Evans Roy Bowman se date Aa 3 
Ce aes Sa ee Seg ll NO CTAS Hon. Frank C. Scerbo Louis Marion 
a ee ee Passaic Hon. Arthur C. Dunn Henry Durkin ALLSTATE 
: © Union Hon. Carroll W. Hopkins Ralph H. Martone 
teams will make a simultaneous By the Court, INSURANCE co. 
canvass to contact prospective ARTHUR T. VANDERBILT 
members throughout the coun- CJ Mountain Ave., Murray Hill, N. J. 
wy. Dated: November 7, 1955 -_ = : 
E. Smythe Gambrell, president . . —_—— Passaic Pretrials 
of the A.B.A., declared that the Presidents and verge: anacgges Non-Profit Hospitals os 
American Bar Association now)| of the State Bar o exas, is - rH NTS " 
has about 24 per cent of the/ chairman of the executive com- Warned of Possible Py emer eae a 
potential membership among/ mittee which will direct the) Immunity Lew Change BA 
the nation’s lawyers, judges and campaign. aati Arbor (ACCN) “Plain- Ne Sal aa 
law teachers, while other pro- Coincident with the member- tiff seniaanithd es iets mee z B, 432, 481 
fessional organizations have ship campaign the ABA also an- seals sy oi cea Ge aaa 22; 554 
much larger percentages. He! nounced a simplification of its sigen ce Se ea ri pon UUM S44 a3, 3s 
gave the hy eames rage as | traditional membership proced- aaa Panett ceed % 2 Ne 74, 578 
86 per cent for dentists, 83 per} ures. Under this simplification| 5.006” pmiccrcitc af BMinhion, | a put 33s 
cent for doctors, 72 per cent previous state membership com- agg sie : nee agar \ slat - 
for osteopaths and 50 per cent mittees have been abolished oe tase eel pate scheronsls re 4) 
for accountants. and applications henceforth | | Hospital Management. NE eS _ 
Cecil E. Burney of Corpus, need only be endorsed by a pre- ep Raa oe PM as 
Christi, Texas, chairman of the sent ABA member. This trend has increased the AS. 549, 
National Conference of Bar ern is-mo soon ior ancb- legal responsibilities of hospitals PAM. 561. iWiz 
ee mae ean ayj.| nearly as much as it has auto} .7.\; een VERO 
cena ane entire tte rai manufacturers, builders, and PM. S76. 59 
zation of the legal profession, Seas es sees oy oe Nov. 18 
NORMAN N. POPPER || said Gambrell. “Our profession | Prof Plant, a specialist om that | sn Mate See name, 
REGISTERED PATENT exists for the benefit of the liability. ee sca woven SEES Ct eR 
ATTORNEY public and must justify its ex- | ‘sehiaiesite ee ia Pre Trials 
17 Academy St. o Newark 2. N. 5; istence by its service to the Ps oe: wenn tt esca nail ; at Mi 509 i 
Mite nell 2- wonte a. liability for negligent rat ag to | Wen lay, S " ae 
act seanmenuretbeeioican ceased He addedin a statement: patients on the grounds that 1 AM. 341, 366, 390. 
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